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DAVID P. HUBBARD, ESQ./State Bar No. 148660

LAW OFFICES OF DAVID P. HUBBARD
960 Canterbury Place, Suite 220

Escondido, California
(760) 432-9917 / FAX: (760) 743-9926

Attorney for Real Party in Interest
California Off-Road Vehicle Association

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SACRAMENTO

ECOLOGIC PARTNERS, INC., a non-profit
California corporation;

SAN DIEGO OFF-ROAD COALITION, a
California non-profit corporation;
CALIFORNIA OFF-ROAD VEHICLE
ASSOCIATION, a California non-profit
corporation;

AMERICAN SAND ASSOCIATION, a
California non-profit corporation;
OFF-ROAD BUSINESS ASSOCIATION, a
California non-profit corporation; and
AMERICAN MOTORCYCLISTS
ASSOCIATION DISTRICT 37.

Petitioners/Plaintiff,
Vs.

CALIFORNIA DEPARTMENT OF PARKS
AND RECREATION, a state agency;
CALIFORNIA COMMISSION FOR OFF-
HIGHWAY MOTOR VEHICLE
RECREATION, a state commission; and
DOES 1 through 100, inclusive.

Respondents/Defendants.

ROES 1 through 100, inclusive

Real Parties in Interest
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I NO CORVA EVENT TOOK PLACE ON STATE PARKS LAND

Okay. First things first. The Center for Biological Diversity (“CBD”) has alleged that the
California Off-Road Vehicle Association (“CORVA”) held an off-highway vehicle (OHV) event
last weekend (January 20-21) on public lands owned by the California Department of Parks and
Recreation (“‘State Parks”), despite CORVA’s earlier representations to this Court that the planned
event would be cancelled and would not take place. In other words, CBD is claiming that CORVA
misled the Court — a very serious charge.

But here’s the good news. CBD is flat wrong. The evidence that CBD has submitted in
support of its allegation is weak and easily rebutted by the declarations of the CORVA members
who were at the non-event and helped to dismantle it per the instructions of CORVA’s attorney.'
This brief will discuss those CORVA declarations in just a moment. First, though, CORVA would
direct the Court’s attention to page 7 of CBD’s opening memorandum of points and authorities. At
lines 6—38, CBD indicates that it was unable to determine if any of CORVA’s activities actually
took place on State Parks land.

What? Come again.

Let’s get this straight. CBD has asserted that CORVA misled the Court, has refused to
dismiss CORVA from the lawsuit as promised at the hearing on January 19, 2007, and has hauled
CORVA back into to Court for alleged violations of law, only to admit that it (CBD) has no
definitive evidence that CORVA was on public land or otherwise breached its pledge to the Court.

This is abusive. This is harassment.

For the benefit of the Court, CORVA will attempt to end this trial by innuendo. Here are
the facts:

On Friday, January 19, 2007, at approximately 2:15 p.m., CORVA’s legal counsel, David
Hubbard, contacted CORVA Legal Liaison Ed Waldheim and recommended to him that CORVA
cancel its planned “Truckhaven Challenge,” which was scheduled to commence the following

morning. (Waldheim Dec., at 4.) Mr. Waldheim agreed with this recommendation and authorized

" Attached to this brief are the declarations of Ed Waldheim, Vincent Barbarino, Ed Stovin, John Stewart, and Geoff
Teare.
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Mr. Hubbard to notify the Court and the other parties. /hid. Mr. Waldheim then began the process
of sending word down the “communication chain” that the event had been cancelled and would not
be going forward. (Waldheim Dec., at §5.)

By close of business Friday, January 19, CORVA had already posted a notice on its website
indicating that the Truckhaven Challenge had been cancelled; similar postings were then placed on
other popular OHV sites, including those maintained by the American Sand Association and the
American Motorcyclists Association District 37. (Waldheim Dec., at §4.) Mr. Waldheim was also
successful in raising event coordinators on the cell phone to explain the situation and begin the
process of unwinding all of the preparatory work for the OHV runs. (Waldheim Dec., at §5.) By
this time, however, it was nearing dark in the desert, and it was beginning to rain. There was no
safe means to physically “sweep” the course of markers at that time. The course itself is some 22
miles long over trails that cover difficult terrain. This is not a “speed” event by any means. To
sweep the course of markers takes a minimum of four hours. (See, Barbarino Dec., at §4; and Teare
Dec., at 94.)

Another point, clearly missed by CBD, is that hundreds of people, long before the event was
cancelled late on January 19, had already packed their Recreational Vehicles (RVs) and started the
drive out to Truckhaven with their families and friends. Mr. Waldheim and other CORVA
members did their best to intercept as many of these folks as possible; but, logistically speaking,
there was no way to reach all or even most of them. (See Waldheim Dec., at §4.) CORVA leaders
soon realized that the only way to properly inform the hundreds of families traveling to Truckhaven
that the event had been cancelled was to stay put, keep the camp banner waving, and explain the
situation to incoming campers as they arrived throughout Friday night and Saturday morning. /bid.

Keep in mind, however, that all of the CORVA activities took place on private property
near, but not on, State Parks land. (Waldheim Dec., at 994, 7.) This central camping area — which
CBD has referred to as the “concentrated encampment” (see, Declaration of David Hogan) — was
used to: (1) notify participants that the event was cancelled, (2) orchestrate the route sweep (i.e., the
removal of the course markers), (3) provide official answers to questions by participants, and (4)

provide a social venue for the participants. (Waldheim Dec., at §7.) So, yes, CORVA did sell some
2
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T-shirts, and CORVA did hold a raffle. CORVA even put some meat on a BBQ and distributed it
to men, women and children. /bid. All on private land. /bhid Last time CORVA checked,
however, these were legal “peaceful assemblies” protected by the First and Fourteenth amendments
of the United States Constitution.

The real turning point in this story, though, occurs on the morning of January 20 (Saturday).
On that day, Ed Waldheim of CORVA left his home in California City at 1 a.m. and drove for five
hours, arriving at Truckhaven just after 5 am. (Waldheim Dec., at 96.) He rested for about 45
minutes and then, at 6 a.m., began to wake people in their RVs to tell them that the event was
cancelled and that the gathering would be social only. (Waldheim Dec., at §6; Teare Dec., at §3.)
By 8 a.m., Mr. Waldheim and key CORVA leaders devised a plan and established teams to sweep
the course. Ibid As described in the Declaration of Vincent Barbarino, two sweep crews,
consisting of jeeps, trucks, ATVs, and motorcycles, were removing markers along the rugged 22-

mile course by 8:30 am. (Barbarino Dec., at §3; Teare Dec., at §93—235.) No other vehicles were

allowed on the course prior to, during, or after the sweep. Id.

The task of removing all the markers was time consuming and took a more than four (4)
hours; but, again, no one else was traveling the course. /d. It is possible, but unlikely, that one or
two markers were missed. This would not have made any difference, however, because the course
cannot be run without the full complement of markers. Moreover, no course maps were distributed
to anyone other that Kathy Dolinar, the Chief Ranger at the Ocotillo Wells State Vehicle Recreation
Area. (Waldheim Dec., §11; Teare Dec., at §5.)

In addition, CORVA directed another person, Geoffrey Teare, to remove the hidden clues
and prizes that were to be part of the “Satellite Safari” — planned for Sunday morning. (Teare Dec.,
at 45.) Throughout the weekend, CORVA also sent Ed Stovin (President of the San Diego Off-
Road Coalition) and Rodney Stanhope on motorcycles to reconnoiter the former route to ensure
than no one was using it or trying to re-establish it. (Dec. of Ed Stovin, 9 4). Mr. Stovin observed
only 15-20 vehicles during these reconnaissance trips on Saturday and Sunday; and none of them
were on the former route. Nor were they part of any event organized by CORVA or any other

group. [lbid.
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The upshot of all this is that by approximately 1 pm Saturday afternoon, the course had been
dismantled and everyone had been told that CORVA’s “Truckhaven Challenge” had been
cancelled. All registration monies were returned, and the event became entirely social. (Waldheim
Dec., at 48; Teare Dec., §7.) This is not to say, however, that there were no OHVs traveling along
the various trails that exist at Truckhaven. As is the case every winter and early spring, Truckhaven
receives hundreds of “non-affiliated” OHYV visitors each weekend. (Waldheim Dec., at §8; Teare
Dec., at §6; Stewart Dec., at 96—13.) This has been going on for 50 years. /d. That’s why the
place is called “Truckhaven.” The critical point here, is that these OHVs were not part of any event
organized by CORVA and would have been at Truckhaven regardless of CORVA. Furthermore, no
law prevents those OHV users from driving in these areas. CBD may not like it. CBD may think
its bad policy. But it’s not against the law. That’s why CBD’s brief cites no statute prohibiting
such use.

And that’s not the only thing missing from CBD’s papers. Conspicuously absent is any
evidence that CORVA or (non)event participants actually traveled along the route that was planned
and later dismantled. Absent also is any evidence that CORVA or (non)event participants traveled
onto State Parks Land, disturbed Peninsular bighorn sheep, desecrated cultural resource sites, drove
over palm oases, or caused significant erosion of the soil. Nothing of that sort took place or is ever
likely to take place. Despite CBD sending in its own paparazzo, David Hogan, to intrude into
CORVA’s “concentrated encampment,” gather “intel,” and snap digital photographs, CBD has no
evidence that CORV A did anything other than what it said it would do — cancel the “Truckhaven
Challenge.” As explained in Mr. Waldheim’s declaration, Mr. Hogan’s photographs merely depict
(1) campers (with OHVs) on private (read: non-state) land; (2) a couple of OHVs driving up a trail,
also on private property; (3) two jeeps preparing to “sweep” the course and remove markers; and
(4) one route marker. Waldheim Dec., at § 7—10.) The last photo — the one of the marker — was
almost certainly taken prior to completion of the route sweep, but this is difficult to determine given
that Mr. Hogan did not disclose when he took the photograph. Even so, however, one marker on a

22-mile course does not make this an “event.”
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Therefore, to the extent that CBD’s application for a TRO (its second in a week) is based on
allegations that State Parks “allowed” an organized OHV event on the weekend of January 20-21,
the application should be denied for lack of evidence.

IL. CBD NOT LIKELY TO PREVAIL ON ITS CEQA CLAIM

CBD’s petition for writ of mandate alleges that State Parks failed to comply with the
California Environmental Quality Act (CEQA) when it acquired portions of the Truckhaven
property (known in some circles as the “Freeman parcels”). CBD then argues that a TRO should
issue to prevent any and all OHV activity at Truckhaven until State Parks complies with CEQA.
According to CBD, it is entitled to a TRO because it will likely prevail on the merits of its CEQA
claim.

Hardly.

The first (and likely fatal) hurdle CBD will have to overcome is the statute of limitations.
When State Parks acquired the land in question, it filed a Notice of Exemption (NOE) with the
State Clearinghouse on July 6, 2006, thus alerting CBD and any other potential petitioner that they
have 35 days to file suit. Pub.Res.Code § 21167(d). Neither CBD nor anyone else brought an
action within that 35-day deadline. So CBD’s petition, filed on January 19, 2007, is time-barred.
In fact, CBD’s petition is time-barred even under the longer, default limitations period of 180 days.
See, Pub.Res.Code § 21167. 2

In an effort to get around this fundamental jurisdictional defect, CBD claims that the NOE
did not contemplate a project that would allow OHV use on the subject property. However, if CBD
felt the NOE was defective in this regard, CBD was certainly aware of this alleged discrepancy in
July 2006. CBD participated in the initial deliberations concerning the proposed acquisition of
Truckhaven; and CBD has known for the better part of a year that the property, if acquired, would
be purchased with funds from the California Off-Highway Motorized Vehicle Recreation program,
pursuant to the Off-Highway Motorized Vehicle Recreation Act. Pub.Res.Code § 5090.01, ef seq.

CBD also knew that the California Off-Highway Motorized Vehicle Recreation Commission voted

> CBD’s 180 days would have expired on January 2, 2007. CBD did not file its Petition for Writ until January 19,
2007.
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to go forward with the acquisition and that OHV use would continue on the property. These same
basic facts were discussed at the public hearing where the California Public Works Board put its
final stamp of approval on the purchase. Therefore, if CBD felt the NOE was inaccurate at the time
it was posted at the State Clearinghouse, it had all the information it needed to file a petition for
writ within the 35-day limitations period established under CEQA. Pub.Res.Code § 21167(d). It
simply failed to do so.

Furthermore, as mentioned above, this part of Truckhaven has been used continuously by
OHYV enthusiasts for 50 years. (Stewart Dec., at §§6—13.) To put it in CEQA parlance, OHV use
on the land in question was an ongoing activity and formed part of the existing conditions, the
environmental baseline, at the time State Parks acquired the property. Some people — CBD
especially — may not like this fact, but it’s a fact nonetheless. The private parcels that State Parks
acquired are, and have been for decades, some of the most popular OHV sites in southern
California.

So for CBD to claim it had no idea that OHV use would be allowed to continue on the
newly-acquired lands is simply not credible.

This leads to the second reason why CBD’s CEQA petition will likely fail — namely, that
State Parks properly determined that OHV use on the to-be-acquired land was an ongoing and
historical activity not prompted or otherwise affected by State Parks’ purchase of the property.
CBD can identify no activity that State Parks “allows” at Truckhaven that was not already
occurring there under the prior private ownership. In such a situation, it is doubtful that the
acquisition, without a change in historical use, constitutes a CEQA project at all. However, if State
Parks declared it a project out of an abundance of caution, it was certainly entitled to a categorical
exemption. Therefore, the NOE was appropriate.

One must keep in mind that State Parks acquired the land to protect it from anticipated and
inevitable private development. That is why the NOE indicates that the acquisition is to preserve
open space and habitat. It certainly does that, because from now on, that property cannot be
developed with homes or commercial structures or any of the other kinds of “projects” that

typically destroy resources. Therefore, when the Truckhaven property is placed in its proper
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